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1 INTRODUCTION

Which values are at stake when we select a standard of proof to govern a particular legal determi-
nation, and how should these values inform the selection of a standard of proof? Thematter is not
as straightforward as has sometimes been suggested. There is little doubt that one central set of
values at stake in the selection of a standard of proof includes those related to error avoidance and
allocation: it is important both tominimize overall error in a system of adjudication and to allocate
the errors that do inevitably arise in a manner reflective of their relative seriousness, and various
procedural and evidential choices can have a direct impact on both of these goals. But there are
a variety of other important values at stake in setting a standard of proof—involving the role that
the standard plays in a multi-step system of adjudication, the incentives and disincentives that
the standard provides for both “primary” and “secondary” conduct, the impact of the standard
of proof on the expenditure of judicial resources and on the game-theoretic balance between par-
ties, andwhat I will call the “epistemic rights” of the parties—thatmust also be accounted for. The
goal of this paper is to explore the connection between these values and the choice of a standard
of proof, and to provide a framework for the analysis of that choice.

2 PRELIMINARIES

A crucial assumption that I will bemaking throughout this paper is that there is a coherent notion
of a legal “error”—i.e., that there is some factual matter for the factfinder in a legal adjudication
to get either right or wrong. This assumption can be questioned in a variety of ways, including on
the grounds that some legal determinations are best understood as policy decisions (for example,
about how to apply a rule or standard to a novel situation), rather than as adjudications of facts;
though a policy can be better or worse than another policy, it is not clear that it makes sense to
talk about a policy decision being erroneous in the relevant sense. However, I will assume here
that, at least in the vast majority of cases, there is a fact of thematter about whether the defendant
“really did it,” and that an adjudication is either accurate or not depending on whether it matches
the facts.1 Indeed, the U.S. Supreme Court has repeatedly described the discovery of truth as “a
fundamental goal of our legal system”2 and as “the central purpose of a criminal trial.”3
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I will use the term “responsibility” to refer to the status of a particular (civil or criminal) defen-
dant having actually acted illegally, and I will use the term “liability” to refer to the legal deter-
mination that they acted illegally. Then, we have a “false negative” when a responsible defendant
is found to be non-liable, and we have a “false positive” when a non-responsible defendant is
found to be liable. The false positive likelihood (FPL) is the conditional probability, assuming
that a defendant is non-responsible, that they will be found liable. The false negative likelihood
(FNL) is the conditional probability, assuming that a defendant is responsible, that they will be
found non-liable.
A further assumption, both in previous approaches to the topic and in the one that I am taking

here, is that legal factfinders have at least some degree of accuracy in their verdicts that is statis-
tically higher than what would be produced by a chance mechanism (such as flipping a coin) to
determine legal liability. Of course, we need not assume that factfinders are perfectly reliable, or
anything close to it; indeed, the entire approach to legal factfinding that is under consideration
here is premised on the assumption that factfinders are not perfectly reliable and hence that there
will be errors which need to be appropriately distributed. The standard assumption here is that
the overall strength of the evidence against both responsible and non-responsible defendants is
(approximately) normally distributed, and that the mean of this (approximate) normal distribu-
tion is higher for responsible defendants than it is for non-responsible defendants; in other words,
statistically, responsible defendants will tend to “look more responsible” to factfinders than non-
responsible defendants will.4
A related (and fairly standard) assumption that I make here is that a standard of proof is a one-

dimensional matter, corresponding to the linear “strength” of evidence that is required for a find-
ing of liability; correspondingly, a factfinder is committed to finding liability when it determines
that the net strength of the available evidence meets or exceeds the relevant threshold.5 On this
picture, the three most common standards of proof—preponderance of the evidence, clear and
convincing evidence, and proof beyond a reasonable doubt (BRD)—can be placed (in that order)
on a linearly increasing scale corresponding to the demandingness of each threshold. Since, by
assumption, the mean of the strength-of-evidence likelihood distribution is higher for responsi-
ble individuals than it is for non-responsible individuals (and the shapes of these distributions
is the same), any (non-extreme) threshold will tend to lead to a higher proportion of individu-
als being found liable among the responsible group than among the non-responsible group, for a
fixed population of individuals.
Finally, though many of the same kinds of issues arise in the allocation of burdens of proof as

arise in the selection of standards of proof, there are significant complexities involving burdens
that require separate treatment.6 For this reason, I will not address burdens specifically in this
paper, though I do think thatmuch of what I say here about standards can be extended to burdens.
Indeed, my expectation is that a lot of what I say here can be carried over to other evidential
and procedural rules, including various components of the Federal Rules of Civil Procedure, the
Federal Rules of Criminal Procedure, and the Federal Rules of Evidence, though I cannot attempt
a complete treatment here.

3 ACCURACY AND TRADEOFFS

Once we have on board a notion of accurate and inaccurate verdicts, it is natural to understand
the trial process as a sort of testing procedure analogous to testing procedures in science and
medicine—here, involving a “measurement” by the factfinder of the net strength of the evidence
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against the defendant and a “testing protocol” consisting of a comparison of that net strength
to a particular threshold: the applicable standard of proof. Moreover, in designing such a testing
procedure, it is natural to think both about how to increase the overall accuracy of the procedure,
and about how to weigh against each other the various kinds of errors that can result from the
procedure.
The idea that a standard of proof—especially in the context of criminal law—centrally involves

a tradeoff between different types of legal error has a long history in Western thought. Its most
famous formulation is Blackstone’s pronouncement that “[i]t is better that ten guilty persons
escape than that one innocent suffer,”7 and hence discussions of the idea often refer to “Black-
stone’s ratio.” However, the idea (albeit with somewhat different ratios) had historical precursors
in the work of Aristotle,8 Hale,9 Fortescue,10 and Maimonides,11 among others. Justice Harlan,
concurring in In re Winship, presented a more general formulation:

Because the standard of proof affects the comparative frequency of these two types of
erroneous outcomes, the choice of the standard to be applied in a particular kind of
litigation should, in a rational world, reflect as assessment of the comparative social
disutility of each.. . . In this context, I view the requirement of proof beyond a reason-
able doubt in a criminal case as bottomed on a fundamental value determination of
our society that it is far worse to convict an innocent man than to let a guilty man go
free.12

In some situations and for some kinds of tests, it is possible to reduce both the FPL and the
FNL for a particular type of test. Consider, for example, a medical test that is designed to diagnose
disease 𝐷; a false positive is constituted by a positive result associated with a patient who does
not have 𝐷, and a false negative is constituted by a negative result associated with a patient who
does have𝐷. Suppose that a particular testing procedure, though fairly reliable, is associated with
a significant risk of contamination of any particular blood sample by another patient’s blood,
leading to a moderately high FPL and FNL. In such a case, improving the testing procedure by
reducing the risk of contamination might improve (i.e., lower) both the FPL and the FNL, and
thus represent a pure boon in terms of accuracy. Therefore, there is no reason in general why
there must be a tradeoff between improvements in the FPL and the FNL for a testing procedure.
Similarly, there are some features of legal adjudicatory systems that plausibly reduce both the

FPL and the FNL. For example, it is plausible that the requirement of sworn testimony—i.e., the
requirement that testimony offered in court be under oath and under penalty of perjury—can
be justified by its tendency to decrease both the FPL and the FNL. When witnesses are subject
to penalty of perjury for lying, they will presumably lie less often. And although perjured tes-
timony can, in principle, be used to support a meritorious party, it is reasonable to expect that
non-meritorious parties—e.g., civil plaintiffs with a fraudulent tort claim, or criminal defendants
trying to fabricate an alibi—are more likely to resort to the deliberate use of materially false testi-
mony. Thus, by subjecting witnesses to the penalty of perjury, we disincentivize deliberately false
material testimony, which differentially impacts the meritorious and the non-meritorious party,
giving an advantage to the meritorious party. And since this is so regardless of which party is the
meritorious party, it is natural to expect the requirement of sworn testimony to reduce both the
likelihood that (meritorious) non-responsible defendants will be found liable, and also the likeli-
hood that (non-meritorious) responsible defendants will be found non-liable, and hence to lower
both the FPL and the FNL. Indeed, many basic procedural requirements, such as the requirement
of sworn testimony, are almost entirely uncontroversial, in large part because they do not involve



4 KOTZEN

any accuracy-related tradeoff or balancing among competing goods; they too are “pure boons” in
terms of accuracy.13
By contrast, other features of adjudicatory systems—or, indeed, of any testing procedure—do

involve deep and difficult tradeoffs between different dimensions of accuracy. In particular, when
the test at issue consists of ameasurement of a single quantity and a determination ofwhether that
quantity meets or exceeds a particular threshold, then it will be impossible, through the adjust-
ment of that threshold alone, to achieve decreases in both the FPL and FNL. Suppose, for exam-
ple, that the medical test for disease 𝐷 is simply a matter of testing the patient’s (stipulated to be
uncontaminated) blood to find the concentration of substance 𝑆, and determining whether that
concentration is at or above a particular threshold. Then, no adjustment of the threshold up or
down will ever achieve a decrease (or, for that matter, an increase) in both FPL and FNL. By mov-
ing the entire threshold up for everyone who takes the test, the effect will be to reduce the FPL
and to increase the FNL; similarly, by moving the entire threshold down for everyone who takes
the test, the effect will be to reduce the FNL and to increase the FPL.
It is similarly impossible in the legal context, through the adjustment of the standard of the

proof alone, to achieve a decrease in either FPLor FNLwithout an increase in the other. Recall that
I am helping myself to the assumption that standards of proof can be linearly ordered from low-
est to highest. On this assumption, the likelihood of legal liability, both for responsible and non-
responsible individuals, increases as the standard of proof is “relaxed” downwards, and decreases
as the standard of proof is “tightened” upwards.14

4 MULTI-STAGE ANALYSIS

Another important and relevant feature of many systems of adjudication—which often fails to
play a proper role in analyses of errors in adjudication—is that they are conducted in multiple
steps, rather than in a single step consisting only of the factfinder applying the standard of proof
to the evidence that has been admitted at trial.15
In the criminal context, both an arrest and a formal charge require determinations that there

is probable cause to support the charge; though jurisdictions vary in their definitions of proba-
ble cause, one common definition of probable cause is “evidence sufficient to induce a person of
ordinary prudence and caution conscientiously to entertain a reasonable belief that the defendant
committed the crime charged.”16 Moreover, there is universal agreement that the probable cause
standard is less demanding than the BRD standard, and near-universal agreement that the stan-
dard is also less demanding than the preponderance standard.17 In the U.S. federal system, this
standard can be applied at a number of different junctures in the progress of a criminal case. If a
warrant is issued before the defendant is arrested, then themagistrate issuing the arrest warrant is
required to make a probable cause determination; if no warrant is issued before arrest, then prob-
able cause is determined by amagistrate within 48 hours of arrest at a so-calledGerstein hearing.18
After arrest, a probable cause determination is againmade either by a grand jury (if the defendant
was not already indicted before arrest) or at a preliminary hearing, leading to a formal charge.
There are also opportunities for both civil and criminal defendants to pursue a dismissal if the

relevant pleadings have not make allegations against them that are sufficient to warrant a trial. In
the criminal context, a defendant can make a motion for failure to state an offense under Federal
Rule of Criminal Procedure 12(b)(3). Similarly, in the civil context, the defendant has an oppor-
tunity before trial to move under Federal Rule of Civil Procedure 12(b)(6) for a dismissal based
on “failure to state a claim upon which relief be granted,” and both parties have opportunities
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to move under Rule 12(c) for a Judgment on the Pleadings, or (after discovery) under Rule 56 for
Summary Judgment based on the contention that “there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of law.”
Thus, in both the civil and the criminal contexts, there are a variety of constraints which oper-

ate before the factfinder applies the relevant standard of proof, and which have an impact on the
composition of the population of individuals towhich the factfinder applies that standard of proof.
Focusing on the criminal context, it is only criminal defendants who have cleared both the prob-
able cause determination (multiple times) and have been unsuccessful at securing a subsequent
dispositive ruling who are actually evaluated by the factfinder under the BRD standard. Thus, it
is important to evaluate the BRD standard in light of its tendency to produce errors when applied
to that population of defendants. In other words, the BRD standard is just one of multiple stan-
dards that ultimately determine how adjudications are made and thus produce the relevant rates
of error; hence, our analysis of the BRD standard must be sensitive to the broader context that
produces those adjudications.
There is an analogy here to the way that certain types ofmedical testing regimes, involving both

a “screening” test with a low FNL but a higher FPL, as well as a subsequent “diagnostic” test with
a lower FPL.19 Medical testing regimes also involve a consideration of the tradeoffs between false-
positive results and false-negative results, as well as the setting of various thresholds to determine
what will count as a positive test result. Thus, in order to evaluate how well a particular test-
ing regime does at balancing those tradeoffs in a manner consistent with values involving public
health, it is crucial to consider the entire regime. When we focus specifically on the error-related
features of a particular diagnostic test, we must remember that the role of that diagnostic test is to
deliver results when applied to a pre-screened population of individuals—i.e., after a screening test
has already beenused to “filter” the population and thereby isolate the subpopulation towhich the
diagnostic test will be applied. Analogously, when we focus on the adjudicatory standard that is
applied in a particular sort of legal proceeding, wemust remember that the role of that standard is
to guide adjudications when applied to a population of individuals that have been “pre-screened”
by standards such as the probable cause standard, the 12(b)(3) or 12(b)(6) standard, etc.

5 ERROR AVOIDANCE AND ALLOCATION

Against this background, we are in a position to evaluate various extant proposals about how a
standard of proof should be settled upon.
On theErrorComparisonView, the goal of choosing a standard of proof should be to achieve

the optimal ratio between erroneous findings of no-liability (false negatives) and erroneous find-
ings of liability (false positives); call this ratio the error-to-error ratio. Equivalently, the Error
Comparison View can be stated as the view that the goal of choosing a standard of proof should
be to achieve the optimal proportion of erroneous findings (falses) which are erroneous findings
of liability (false positives).
In particular, on the Error Comparison View, if the optimal ratio of erroneous findings of

no-liability to erroneous findings of liability is 1:1—i.e, if it is just as undesirable for a responsible
person to be found not-liable as it is for a non-responsible person to be found liable—then the
standard of proof should be set in a manner that makes these errors equally probable. Similarly, if
the optimal ratio of erroneous findings of no-liability to erroneous findings of liability is 1:10—i.e.,
if it is ten times more undesirable for a non-responsible person to be found liable than it is for a
responsible person to be found not-liable, then the standard of proof should be set in a manner
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thatmakes the latter error ten times as likely as the former (i.e., it should be a lot more demanding
than in the former case).20
One significant challenge for the Error Comparison View derives from the observation that

the “base rate” of responsible individuals in the pool of individuals who go to trial can have a dra-
matic impact on the value of the error-to-error ratio. For example, if a sufficiently high proportion
of defendants who face trial are actually responsible, then even a very low standard of proof will
likely lead to a high value of the error-to-error ratio, since there will be a lot of false negatives
(since there will be so many responsible individuals to be erroneously found non-liable) and yet
there will be very few false positives (since there will be so few non-responsible individuals to be
erroneously found liable). Similarly, if a sufficiently high proportion of defendants who face trial
are actually non-responsible, then even a very demanding standard of proof will likely lead to a
low value of the error-to-error ratio, since there will be very few false negatives (since there will
be so few responsible individuals to be erroneously found non-liable) and yet there will be a lot of
false positives (since there will be so many non-responsible individuals to be erroneously found
liable). Call this the Base Rate Problem.21
The Base Rate Problem raises serious doubts about the coherence of antecedently deciding on

an optimal value for the error-to-error ratio, and then subsequently choosing a standard of proof
that produces that value of the error-to-error ratio. Since the error-to-error ratio depends on both
the standard of proof and the base rate of responsible individuals in the relevant population, we
apparently have two options. First, we can simply abandon the thesis that producing a particular
error-to-error ratio is a central goal in choosing our standard of proof; instead, we should focus on
an accuracy-oriented goal that does not depend on the base rate. Or second, we can hold onto the
ErrorComparisonView’s commitment to the thesis that the optimal value of the error-to-error
ratio is the objective in choosing our standard of proof, and conclude from the Base Rate Problem
that the standard of proof should depend on both the optimal value of the error-to-error ratio and
the relevant base rate. On this latter approach, as the base rate changes, the standard of proof
should change too so as to maintain the ideal value of the error-to-error ratio: as the base rate of
responsible individuals increases, the standard of proof needs to decrease in order to maintain the
same value of the error-to-error ratio, and as the base rate decreases, the standard of proof needs
to increase.22 And there is no principled limit on this effect; if the goal is always to achieve the
ideal value of the error-to-error ratio, then there is no principled floor on how low the standard of
proof could go as the base rate increases.
A significant problem for this second approach is that it is in considerable tension with a strong

intuitive resistance to similar uses of statistical information in other aspects of both the law and
our intuitive thinking. The Blue Bus and Gatecrasher hypotheticals are two relevant examples
here; they each dramatize a resistance to using “naked statistical” base-rate information about
a population to establish the liability of an individual member of that population, even in cases
where the naked statistical information appears to be sufficient to meet a particular probabilistic
threshold.23 There have been a number of attempts to resolve these puzzles by distinguishing
“individualized” evidence about a particular allegedly illegal act, which can alone underwrite
a finding of liability, from “non-individualized” evidence, which cannot do so, and it is not my
goal to evaluate these attempts here.24 Rather, my point is that we do feel a strong resistance to
allowing legal liability (as well as reactive attitudes like blame25) to be assigned on the basis of
statistical facts in closely related contexts, and it is natural to feel the same sort of resistance to a
view according to which the standard of proof should vary with the relevant statistical base rate
of responsible individuals.
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There is a related form of resistance to inferences about individuals on the basis of base rates
that manifests elsewhere in the law. One (large and complex) context in which this resistance
arises is in discussions of the use of predictive algorithmic tools such as PredPol, SSL, PSA, VPRAI,
COMPAS, LSI-R, and SFS in the criminal justice system.26 Though these tools differ from each
other in important ways, they each make use of statistical data involving the conduct of groups
of people in order to make predictions about the conduct of individual members of those groups.
The use of these tools in the contexts of policing, pretrial release determinations, sentencing, and
parole is highly controversial; in particular, the use of these tools raises serious Due Process and
Equal Protection concerns, especially as related tominoritymembers of a population.27 But almost
nobody thinks that their use is appropriate during the guilt phase of a trial as evidence of a defen-
dant’s criminal conduct, or as evidence of a civil defendant’s illegal conduct; even if we stipulate
that the algorithm’s output is statistically relevant to the defendant’s conduct, the intuitive thought
is again that the illegal conduct of other members of a defendant’s groups should not (at least in
general) influence the determination of the defendant’s liability.
Moreover, this resistance to reasoning from base rates can extend even to inferences involving

an individual’s ownprior conduct. For example, Rule 404 of the Federal Rules of Evidence provides
that “evidence of a crime, wrong, or other act is not admissible to prove a person’s character in
order to show that on a particular occasion the person acted in accordance with the character.”28
A defendant’s own prior crimes or wrongs are plausibly highly probative of whether the defendant
acted in accordance with a bad character on a particular occasion, and there is a natural sense in
which that evidence is highly “individualized” to the particular defendant. However, Rule 404
embodies a strong resistance even to the use of statistical evidence about a defendant themself
in the service of an inference about their conduct in a particular case. Rather, the Federal Rules
insist that the evidential basis for a defendant’s liability for a particular act be evidence that bears
on that act in particular, not evidence that merely establishes that defendant (or anyone else, for
that matter) is statistically likely to act illegally in general.
Of course, the particular kind of statistical information at issue, and the particular proscribed

uses of that information, are different in the contexts of the Blue Bus and Gatecrasher hypothet-
icals, predictive algorithms, Rule 404, and the Base Rate Problem. But these examples reveal a
broad resistance to allowing statistical information to be used in ways that increase the likelihood
that a non-responsible individual will be found liable. In light of the Base Rate Problem, this resis-
tance places significant pressure on defenders of the Error Comparison View to explain why
that consequence of their view is more palatable here than it is in similar contexts.
Another worry about the Error Comparison View is that, while it is straightforwardly sen-

sitive to the relative badness of incorrect verdicts, it is equally straightforwardly insensitive to the
relative goodness of correct verdicts, as well as to any comparison of the utilities of good and bad
outcomes. The Error Comparison View is plainly grounded in a utilitarian comparison of two
possible outcomes of the adjudicatory process: a mistaken finding of liability and amistaken find-
ing of no-liability. But if we are performing a utilitarian analysis of the possible adjudicatory out-
comes, it is not at all obvious why we should ignore the other two possible outcomes: a correct
finding of liability and a correct finding of no-liability. If we think that it matters how bad it is
when an individual is mistakenly found to be liable, then it is natural to also be concerned with
how good it is when an individual is correctly found to be liable. For instance, correct findings
of liability can result in property being restored to its proper owner, dangerous individuals being
isolated and rehabilitated, and other beneficial consequences.
This latter worry about the Error Comparison View naturally leads to the Four Utilities

View, pioneered by Tribe (1971) and developed by Lillquist (2002) and Laudan& Saunders (2009).
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The FourUtilities View proceeds from the thought that the standard of proof ought to be set at
the level such that a reasonable factfinder with exactly that level of confidence in the defendant’s
responsibility would—taking the utilities of all four possible trial outcomes into consideration—
be indifferent between a finding of liability and a finding of no-liability; if the factfinder’s confi-
dence in the defendant’s responsibility exceeds that level then theywill opt for a finding of liability,
and if it falls short of that level then they will opt for a finding of no-liability. Then, letting

𝑢𝐶𝐿 be their utility for a correct finding of liability;

𝑢𝐶𝑁 be their utility for a correct finding of no-liability;

𝑢𝑀𝐿 be their utility for a mistaken finding of liability;

𝑢𝑀𝑁 be their utility for a mistaken finding of no-liability; and

𝑐 be their confidence that the defendant is responsible,

the factfinder will be indifferent between a finding of liability and a finding of no-liability pre-
cisely when their expected utility of a finding of liability, 𝑐 × 𝑢𝐶𝐿 + (1 − 𝑐) × 𝑢𝑀𝐿, equals their
expected utility of a finding of no-liability, (1 − 𝑐) × 𝑢𝐶𝑁 + 𝑐 × 𝑢𝑀𝑁 . Solving for 𝑐, then, we get:

𝑐 =
𝑢𝐶𝑁 − 𝑢𝑀𝐿

𝑢𝐶𝐿 + 𝑢𝐶𝑁 − 𝑢𝑀𝑁 − 𝑢𝑀𝐿
=

1

1 +
𝑢𝐶𝐿−𝑢𝑀𝑁

𝑢𝐶𝑁−𝑢𝑀𝐿

⋅

According to the FourUtilities View, this confidence level should be the threshold at which
we set the standard of proof for the proceeding in question.When the factfinder’s confidence in the
defendant’s responsibility exceeds this threshold, their expected utility for a finding of liability is
higher than their expected utility for a finding of no-liability, and vice versa when their confidence
in the defendant’s responsibility falls below this threshold. Thus, using the relevant value of 𝑐 as
a threshold, we can ensure the outcome with the highest expected utility, as judged from the
factfinder’s perspective.29
There are several attractive features of the Four Utilities View. First, the approach fits nat-

urally into a familiar expected-utility-oriented decision-theoretic model;30 thus, the principles
underlying the approach are well-motivated and not idiosyncratic to the particular problem of
threshold-selection in legal adjudications. Second, the Four Utilities View straightforwardly
addresses the complaint that the Error Comparison View ignores the utilities of correct adju-
dications, by explicitly including those utilities in the analysis; thus, no unmotivated asymmetry
remains between the treatment of correct and incorrect adjudications. Third, the FourUtilities
View has at least an apparent advantage over the Error Comparison View when it comes to
the Base Rate Problem. After all, the Four Utilities View is sensitive only to the utilities of the
four possible trial outcomes and to the factfinder’s credence that that defendant is responsible;
thus, there is no obvious dependence (as there was for the Error Comparison View) on statis-
tical facts about the distribution of responsible individuals in the population of individuals facing
trial.31
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However, there are also several deep theoretical difficulties for the Four Utilities View,
which arise as well for the Error Comparison View. First, as I will explore in Section 6, there
are a number of important values at stake in the choice of a standard of proof—for example, values
related to the incentives and disincentives that the standard imposes on entire populations—that
cannot be adequately captured by focusing exclusively on the possible outcomes of adjudications
for defendants. Second, there does not appear to be any prospect of faithfully accommodating a
notion of epistemic rights—i.e., rights to be reasoned about or to not be reasoned about in partic-
ular ways—within either the Error Comparison View or the Four Utilities View. After all,
the central mechanism of both the Error Comparison View and the Four Utilities View is
an appeal to utilities—i.e., an appeal to the (relative or absolute) goodness or badness of various
possible outcomes of the adjudicatory process. But just as rights in general are notoriously difficult
or impossible to capture within a consequentialist framework,32 it is similarly difficult to see how
epistemic rights—if such there be—could be captured within a consequentialist framework like
the one underlying both the Error Comparison View and the Four Utilities View.33
Onmy view, individuals have a variety of important epistemic rights, some of which are partic-

ular to the legal context and others of which are not. One cluster of these rights involves the right
not to be reasoned against in certain contexts using particular sorts of inferences—for example,
certain kinds of base-rate inferences, or certain inferences involving an individual’s “propensity”
to act in particular ways,34 or certain inferences involving individuals’ religious beliefs.35 Another
cluster of epistemic rights involves the assumptions that should (or should not) be made about
individuals as a starting point for reasoning about them, the ways that various burdens should be
allocated when reasoning about them, and the evidential thresholds that should be required for
various kinds of conclusions about them.36
One function of these rights can be to set a “ceiling” on the value of certain likelihoods, such as

the FPL. While there is no requirement that these likelihoods precisely equal the “ceiling” value,
certain rights require that these likelihoods do not exceed the ceiling value.37 Decreases below the
ceiling might be motivated by a number of different considerations, just as other ways of taking
individual or group interests into consideration in general can motivate policy decisions that pro-
tect more than just basic rights.38 Moreover, on my view, defendants are not the only parties that
have epistemic rights; in the civil context, the plaintiff ’s right to a proper remedy for legal wrongs
committed against them similarly induces a ceiling on the FNL.39 By contrast, though of course
there are weighty interests that governments (and and their constituencies) have in seeing to it
that responsible individuals are found liable, there are no individual rights of the prosecution that
are at stake in a criminal proceeding.40 This asymmetry, I think, is a part of the explanation of why
the standard of proof is significantly higher in the criminal context than it is in the civil context.
One important advantage of analyzing accuracy in terms of likelihoods such as the FPL and

the FNL is that, since these likelihoods are independent of the base rate of responsible individu-
als in the pool of people who go to trial, the Base Rate Problem does not arise for analyses that
focus directly on them. Recall that the FPL is the conditional probability, assuming that an indi-
vidual is non-responsible, that they will be found liable at trial. This likelihood is unaffected by
the proportion of responsible individuals among those who go to trial; that proportion impacts
the expected proportion of non-responsible individuals among those who are found liable, but it
does not affect the expected proportion of individuals who are found liable among those who are
non-responsible.41
On the picture I am proposing, the individual epistemic right that gives rise to the ceiling on

the FPL is not identical to a putative right not to be falsely found liable; I deny the existence of this
latter putative right. Of course an individual’s being falsely found liable is a bad consequence, but
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onmy view that bad consequence (or, the reasonable expectation of that bad consequence) can be
appropriately weighed, along with other (anticipated) bad consequences, against any number of
(anticipated) good consequences in a consequence-oriented analysis. Rather, the epistemic right
at issue is an individual’s right not to be found liable unless a sufficient quantity of evidence can be
produced them, where the quantity of evidence that is “sufficient” can depend on the stakes and
consequences of the proceeding for the individual,42 but is ultimately to be understood as being
an amount of evidence that has a sufficiently low likelihood of being available for presentation
against a non-responsible defendant. As long as an individual’s epistemic right to that likelihood
ceiling is honored, adjustments to the standard of proof that merely weigh their interest in further
lowering the FPL along with other interests can be perfectly appropriate.43
Compare: my purchase of a lottery ticket confers on me a right to a certain probability of win-

ning the lottery prize. The right at issue here is certainly not a right towin the prize, and I have no
legitimate complaint arising solely from the fact that I did not win. But I would have a legitimate
complaint that would arise if my probability of winning were not (at least) as high as advertised—
say, if the mechanism underlying the lottery were deliberately manipulated so as to favor the
lottery organizer’s best friend. For various reasons, the lottery organizers might reasonably and
appropriately decide to confer on me some special benefit beyond the advertised probability of
winning; for example, theymight decide to add additional prizemoney to the prize pool in aman-
ner that increases everyone’s chances of winning, or they might decide to send each of the ticket-
holders a lottery-themed tote bag so as to assist in the lottery’s marketing efforts. But I have no
legitimate complaint if the lottery organizers opt for policies that do not include these additional
benefits tome, notwithstanding the fact that such policies would furthermy (legitimate) interests.
Of course, the badness of a particular outcome (such as being mistakenly found to be liable) is

not unrelated to the individual’s epistemic right to a certain likelihood ceiling, any more than the
badness of being tortured is unrelated to the right not to be tortured (or than the badness of being
deceived or defrauded is unrelated to the right not to unknowingly participate in a rigged lottery).
But just as anti-consequentialists reject the thought that the badness of being tortured should be
weighed against or compared to the badness of some other possible outcome(s) in order to explain
the prohibition on torture, so too do I find it natural to reject the thought that the badness of an
insufficiently demanding standard of proof can be fully accounted for by analyzing the badness
of a false positive outcome and weighing that outcome against, or comparing it to, some other
possible outcome(s). And yet, this is precisely what both the Error Comparison View and the
Four Utilities View do.

6 POPULATIONS

An important worry for views that focus exclusively on the utilities of trial outcomes, alluded to in
the previous section, is that they are insensitive to the various ways that choices about a standard
of proof can have impacts on populations.
The first such impact is the deterrence effect that a standard of proof can have on “primary” (i.e.,

out-of-court) conduct. Kaplow (2012) provides the most detailed analysis of this phenomenon.
Relying on standard approaches to expected-utility theory, Kaplow’s starting point is the assump-
tion that an individual’s decision to engage in primary behavior which may have legal conse-
quences is influenced by three factors: (1) the probability that the individual’s conduct will be the
subject of legal action; (2) the probability that, if such legal action is commenced, the individ-
ual will be found liable for the conduct in question; and (3) the magnitude of the sanction that
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the individual can expect to be subject to if they are found liable.44 But reducing (increasing) the
standard of proof for a particular type of proceeding will surely impact factor (2) by increasing
(reducing) the probability that an individual will be found liable, and hence will tend—insofar as
they are responsive to this incentive—to decrease (increase) the net expected utility of engaging
in the primary conduct in question, which will in turn tend to make them less (more) likely to
engage in that conduct. As Kaplow notes, this can impact both socially undesirable behavior and
behavior that is not socially undesirable. For example, a lower standard of proof for a particular
crime might both deter criminal behavior—since the would-be criminal has a higher chance of
being convicted of the crime—and also “chill” non-criminal (and perhaps even socially desirable)
behavior—since the non-criminal conduct in question might be sufficiently similar to criminal
behavior that that actor faces increased risks of criminal liability for engaging in it.45 One note-
worthy consequence of this model is that there can be circumstances in whichmoving to a higher
standard of proof can actually increase, rather than decrease, the proportion of findings of liability
that aremistaken; because of the higher standard of proof, benign primary conduct is incentivized,
as a result of which a higher base rate of the cases being tried involve non-responsible defendants,
and the proportion of findings of liability that are mistaken can thus increase.46 Note too that
this deterrence phenomenon impacts the entire population of the jurisdiction, not just the “pre-
screened” population of individuals against whom legal action has been initiated and yet who
have failed to secure a pre-trial dismissal.
These deterrent effects—both on legal and illegal primary conduct—cannot be captured by

views like the Four Utilities View. For these effects are not consequences of any particular
result for any particular defendant; they are effects on the entire population of people within
the relevant jurisdiction, brought about by the setting of the standard of proof itself. Of course,
results of particular adjudications may also have incentivizing or disincentivizing effects; both
correct and incorrect individual findings of liability may have (expected) disincentivizing effects
on the relevant primary conduct which can be “baked into” 𝑢𝐶𝐿 and 𝑢𝑀𝐿, and both correct and
incorrect findings of no-liability may have incentivizing effects which can “baked into” 𝑢𝐶𝑁 and
𝑢𝑀𝑁 . But the incentivizing and disincentivizing effects that the adoption of a particular standard
of proof itself has on a population—independent of any particular application of that standard to
any particular defendant, or to any particular trial outcome for any particular defendant—cannot
be captured by a model (like the Four Utilities View) that restricts its attention to the values
of 𝑢𝐶𝐿, 𝑢𝐶𝑁 , 𝑢𝑀𝐿, and 𝑢𝑀𝑁 .
One noteworthy feature of this disincentivizing effect is that, though it relies on a similar sort

of statistical inference to the inferences discussed in Section 5 (involving the Blue Bus and Gate-
crasher hypotheticals, predictive algorithms, andRule 404 of the Federal Rules of Evidence), there
is far less intuitive resistance to the use of statistical reasoning in the context of arranging incen-
tives and disincentives for conduct than there is in the context of individual adjudication. In both
cases, the statistical inference involves propositions about groups of people—how likely they are
to have engaged in particular conduct, how likely they are to modify their conduct in response
to various incentives—and in both cases this reasoning about groups leads to important conse-
quences for individual members of the relevant groups. However, whereas I claim that individual
epistemic rights are directly threatened by the statistical inferences at stake in the Blue Bus and
Gatecrasher hypotheticals, predictive algorithms, and Rule 404, there is no comparably strong
intuitive threat to individual rights that is at stake in reasoning about how groups of people are
likely tomodify their conduct in the future in response to a change in the standard of proof.
Second, Parchomovsky & Stein (2010) have identified another way in which individuals’ pri-

mary conduct can be impacted by features of the legal system. More specifically, Parchomovsky &
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Stein argue that evidentiary concerns arising in a variety of fields of law can have a “distortionary”
effect on individuals’ primary conduct by incentivizing them to act so as to maximize the strength
of their legal case, even where the incentivized action is socially undesirable. One example that
they give involves law enforcement officers observing a burglary in progress: the officers have an
incentive to allow the burglary to progress to the point that a strong case can be built against the
suspect in court, even if that means allowing the burglar to break the building’s locks and ran-
sack the showcases.47 A second example involves the law of torts: when a new chemical plant
begins to operate and causes damage to nearby property, homeowners have an incentive to “let
the harmful effects accumulate” rather than filing a nuisance action too swiftly, so as to collect
additional evidence of actual harm and thereby increase the chances of securing an adequate rem-
edy.48 Though Parchomovsky& Stein do not focus on standards of proof, their central point can be
applied to standards of proof as well: if the standard of proof is lower, then both the detectives in
the first example and the homeowner in the second example need to collect less evidence in order
in order to build an adequately strong case, and hence (other things equal) will tend not to permit
the socially undesirable consequences to accrue for as long before taking action to stop them.
A third way in which the standard of proof can impact populations is that, once the primary

conduct that potentially gives rise to legal action has already occurred (and hence after the incen-
tives and disincentives that Kaplow focuses on have had their effect), a lower standard of proof
can lead to a higher probability that “secondary” legal action—such as a prosecution or a civil
lawsuit—will be initiated against a (potential) defendant. When the standard of proof for a type of
legal action is lower, it is (other things equal) more likely that the defendant will be found liable,
and hence there is a greater incentive to initiate legal action against that person. In some cases
this can be a desirable phenomenon: for instance, we want civil plaintiffs who have beenwronged
by others to have an adequate incentive to initiate suits that may address those wrongs, and an
excessively high civil standard of proof can diminish that incentive and thereby discourage meri-
torious suits. On the other hand, a low civil standard of proof can encourage frivolous “strike suits”
aimedmerely at securing a settlement from a defendant who would prefer to avoid the hassle and
expense of defending themself against the suit, even though they would almost certainly prevail
at trial. Relatedly, higher standards of proof (especially applied to awards of punitive damages,
discussed in Section 7 below) can help to keep insurance costs low for entities that insure them-
selves against civil damages, which can also reduce the litigation costs that such entities pass along
to consumers. Similarly, in the criminal context, the high standard of proof discourages prosecu-
tions against defendants unless the prosecution reasonably expects to be able to build an extremely
strong case against the defendant; the result, for both better and worse, is that many defendants
against whom a merely moderately strong case can be built are never charged with crimes.
Similar remarks apply to the initiation of investigations that might precede formal legal action.

For instance, it may not be worth launching an investigation into a particular matter if the stan-
dard of proof is so high that the anticipated fruits of the contemplated investigation cannot be
reasonably expected to clear that standard; by contrast, a lower standard incentivizes more inves-
tigations, since it is more likely that they will result in successful legal actions. Incentivizing more
investigations can have positive and negative effects: more investigations lead to more discovery
(and more disincentivization) of wrongdoing, but they also result in expenditures of time and
other resources, as well as more non-responsible individuals bearing the costs of having their
affairs investigated.
Once legal action is initiated against the defendant, the standard of proof that would govern at

trial looms over settlement and plea negotiations, impacting all parties’ estimates of their likely
success at trial and thus of the expected outcome of a trial. The result is that higher standards
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of proof, other things equal, tend to lead to more defendant-favorable settlements and pleas; if a
defendantmerely has to raise a reasonable doubt about their responsibility at trial to avoid liability,
their negotiating position is much stronger than it is when a preponderance is sufficient for a
finding of liability. Relatedly, if the defendant is sufficiently confident that the strength of the case
against them is inadequate to clear the standard of proof, then theymay choose to go to trial rather
than to accept any plea or settlement offer that is likely to be made.
Once trial starts, the standard of proof more explicitly governs the outcome of the proceeding,

which can under certain circumstances be determined by the judge (acting as trier of law) rather
than by the factfinder. The reason is that there are a variety of opportunities for parties to take
the trial out of the hands of the factfinder, by moving for a dispositive ruling by the judge either
before or after the factfinder has rendered a verdict. Unlike the logically independent standards
discussed in Section 4 (the probable cause standard, the standard under Federal Rule of Criminal
Procedure 12(b)(3), and the standard under Federal Rule of Civil Procedure 12(b)(6)), the stan-
dards for these determinations are parasitic on the standard of proof that the jury will apply at the
end of the trial. For example, in the civil context, there are several opportunities for parties tomove
for Judgment as aMatter of Law under Rule 50 of the Federal Rules of Civil Procedure, which will
be granted “[i]f a party has been fully heard on an issue and the court finds that a reasonable jury
would not have a legally sufficient evidentiary basis to find for the party on that issue”; clearly,
“legally sufficient evidentiary basis” here is shorthand for “evidentiary basis that is legally suffi-
cient to meet the relevant standard of proof.” Similarly, after a criminal trial has begun, there are
opportunities for the defendant to raise a motion for Judgment of Acquittal under Federal Rule of
Criminal Procedure 29, which will be granted if “the evidence is insufficient to sustain a convic-
tion”; again, “insufficient to sustain a conviction” heremeans “insufficient to sustain a conviction
by the relevant standard of proof.” As a result, the choice of a standard of proof to be applied by the
factfinder at the end of a trial induces other decisions about how long the trial will continue under
various conditions, whether the factfinder will be permitted to render a verdict, and whether the
factfinder’s verdict will be set aside by the presiding judge, all of which can impact the interests of
judges, juries, litigants in other cases on the court’s docket, and the public. Relatedly, the choice of
standard also impacts theway that a trial verdict will be reviewed by appellate courts; for example,
the question of whether an error that was committed at trial was “harmless” or not often makes
explicit appeal to the standard of proof at trial.49
A fourth and final population-level value that is impacted by the choice of a standard of proof

involves the game-theoretic balance between the opposing sides in litigation. Posner (1999), for
instance, has argued that there is in general an important game-theoretic difference between crim-
inal and civil litigation: “The government has enormous prosecutorial resources [that it can] allo-
cate. . . across cases as it pleases, extracting guilty pleas by threatening to concentrate its resources
against any defendant who refuses to plead and using the resources thus conserved to wallop
the occasional defendant who does invoke his right to a trial.”50 Posner goes on to suggest that
the extremely demanding BRD standard in criminal cases can be understood as a “partial offset
(like the provision of counsel to indigent defendants) to the inequality of the parties’ resources for
gathering and presenting evidence.”51 Of course, one consequence of this “offset” is that criminal
defendants who can devote significant resources to their defense enjoy disproportionate advan-
tages: they get the benefit of the same offset as every other criminal defendant in the form of the
BRD standard, but in their case the offset is less necessary because of the reduced asymmetry of
power between the prosecution and the defense. By contrast, though of course it is often true that
there are asymmetries of power and resources between opposing parties in civil litigation, these
asymmetries are less systematic and stable, and can in some cases favor the defendant rather than
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the plaintiff. Moreover, evenwhere a civil plaintiff does enjoy a large power or resource advantage
over a particular defendant, it is not typically the case that well-resourced plaintiffs have the same
incentives as a prosecutor’s office to obtain settlements from large numbers of similarly-situated
defendants. Thus, there is no comparable need for the standard of proof to be used as a partial off-
set in order to maintain the appropriate game-theoretic balance in the context of civil litigation.
Again, since 𝑢𝐶𝐿, 𝑢𝐶𝑁 , 𝑢𝑀𝐿, and 𝑢𝑀𝑁 reflect only the utilities of various trial outcomes for a par-

ticular defendant, there is no reasonable prospect for the Four Utilities View to fully account
for any of the phenomena discussed in this section. Each of these phenomena involves effects
on individuals who never actually face trial, or conduct that occurs outside of a trial, or effects
that impact trials but cannot be accounted for solely with reference to the values of the four trial
outcomes.

7 TIGHTER AND LOOSER CONSTRAINTS

On the approach I have been developing, the standard of proof is constrained first by epistemic
rights such as the defendant’s right to a FPL that is adequately low in light of the consequences
of liability, and a civil plaintiff’s right to a FNL that is adequately low in light of their interests.
In many cases, these epistemic rights may constrain the standard of proof so tightly that other
effects—such as the population-level effects discussed in Section 6– - do not have “room” to make
a difference to the standard of proof. The BRD standard in criminal contexts is a good example
here; the defendant’s epistemic right to a lowFPL is at its strongestwhen involuntary confinement
and other criminal sanctions are at stake, which leaves very little room for other non-rights-based
considerations to motivate an upward shift in the standard of proof. By contrast, in other situa-
tions, the epistemic rights at stake more significantly underdetermine the standard of proof, in
which case considerations like the ones addressed in Section 6 have more room to operate.
A useful illustration involves the “clear and convincing evidence” standard that serves as an

intermediate standard of proof, sitting in between the preponderance standard and the BRD stan-
dard.52 The U.S. Supreme Court has held that proof by this intermediate standard is required,
either by the U.S. Constitution or by relevant federal statutes, in cases involving deprivations of
individual rights outside of the criminal context, including civil commitment,53 decisions to ter-
minate life,54 termination of parental rights,55 denaturalization,56 and deportation.57
The intermediate standard has also been commonly applied in “civil cases involving allegations

of fraud or other quasi-criminal wrongdoing by the defendant,” on the grounds that “[t]he inter-
ests at stake in those cases are deemed to be more substantial that mere loss of money” because
they risk erroneously tarnishing the defendant’s reputation more profoundly than would an ordi-
nary civil judgment.58 In these kinds of cases, it is natural to understand the intermediate stan-
dard, and hence the intermediate ceiling on the FPL, as being closely connected with the inter-
mediate significance of the individual rights at stake in these types of proceedings: less significant
than those at stake in criminal sanctions, but more significant than “mere” financial interests.
However, there is considerable variation among U.S. jurisdictions with regard to application of

the intermediate standard to other kinds of determinations, where it is often far less clear that the
motivation is to protect important individual rights. For example, states vary significantly in the
standard that is applied to punitive damage awards, with many states applying the intermediate
standard to punitive damages, even where the preponderance standard applies to the underlying
civil claim.59 And although one rationale for punitive damages awards—non-criminal punish-
ment of the defendant for wrongdoing—implicates some of the individual rights discussed above,
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others do not. For example, deterrence is central to many awards of punitive damages: the defen-
dant knew about some potential problem but took inadequate steps to address it because, they
reasoned, it is cheaper to pay out occasional civil damage awards as a “cost of doing business,”
rather than investing in a genuine solution to the problem. Insofar as courts and legislatures want
to disincentivize this sort of reasoning (both by the defendant and by similarly situated others),
theywill be open to allowing punitive damages so as to increase the expected costs of inadequately
addressing problems that may give rise to legal liability. And, the lower the standard of proof that
is associated with such punitive damages awards, the more effective punitive damages will be at
deterring conduct that might give rise to punitive damages. (And note again that, as discussed in
Section 6, deterrence-oriented objectives raise fewer concerns about individual rights than other
objectives do.) Thus, a natural reconstruction of at least some of the variation in standards applied
to punitive damages is that different jurisdictions are coming to different reasonable conclusions
about whether and by how much to lower the FPL and FNL below the rights-preserving ceiling.
The intermediate standard has also been applied in a variety of other situations where there is

thought to be some special danger of deception, or where a particular type of claim or defense is
disfavored on policy grounds. For example, suits for specific performance of an oral contract have
commonly been subjected to the intermediate standard, on the grounds that oral contracts are
particularly subject to fraud and misunderstanding.60 Proceedings to set aside or modify written
transactions or official acts on grounds of fraud or mistake have also been subjected to the inter-
mediate standard; at least part of the rationale here is the goal of encouraging trust in these trans-
actions, which might be undermined if a preponderance were all that was required to set them
aside.61 The intermediate standard has also been applied to a wide variety of issues in the law
of trusts and estates, including: (a) proof of testamentary intent in applications of the “harmless
error” rule where the Wills Act formalities were not precisely followed; (b) proof that a testator’s
intent to revoke a will was conditional on the validity of a newwill, in applications of the doctrine
of dependent relative revocation; (c) proof of the contents of a lost but unrevoked will; (d) proof
of the existence of a contract not to revoke a will; and (e) proof of a testator’s mistake, in suits
to reform a will for mistake.62 Surely, these applications of the intermediate standard each raise
a unique set of issues, but one feature that is common to each of them is the danger of decep-
tion and fraud that arises whenever the key witness (i.e., a deceased testator) is unavailable, and
interested parties are the primary sources of relevant evidence. For instance, if a mere preponder-
ance were sufficient to prove the contents of a lost but unrevoked will, then a disinherited family
member who found a will after the testator’s death would often have strong incentive to destroy
the will and lie about its contents. Of course, there are also certain property rights at stake here,
both for the testator and for a legitimate devisee under a lost but unrevoked will, and perhaps too
high a standard (say, the BRD standard) would risk violating those rights. But many jurisdictions
have come to the conclusion that imposing the intermediate standard on certain types of claims is
both consistent with the individual rights at stake and well-justified on policy grounds. And, once
more, it is worthy of note that many jurisdictions are comfortable using the intermediate standard
as a means of discouraging disfavored primary and secondary conduct, quite apart from the goal
of allocating the risk of error in the adjudication of claims at trial.

ENDNOTES
1 I do not mean to suggest that the notion of accuracy characterized here is the only legitimate notion of accuracy
that matters in the law, or that nothing other than accuracy impacts the normative status of an adjudication.
For example, if the evidence is insufficient to establish the defendant’s legal liability in either a criminal or civil
context, there is a perfectly good sense in which it is not an “error” for them to be found not to be liable at trial,
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even if they actually engaged in the proscribed activity; regardless of what the defendant did or didn’t actually
do, there is a perfectly good sense in which the correct verdict is the one supported by the evidence, even if that
verdict doesn’t match the facts. However, there is also a perfectly good sense in which the imagined result is an
error, since by hypothesis the defendant really did engage in the proscribed activity, and it is this sense of “error”
that I am focusing on here. Indeed, the standard that we set for the evidence to be “sufficient” is precisely the
focus of this paper; one important question here is how to set the evidential standard so that a body of verdicts
which are correct in the evidential sense tends to contain the lowest proportion of verdicts which are errors in
the factual sense.

2 United States v. Havens, 446 U.S. 620, 626 (1980).
3 See, e.g., Arizona v. Fulminante, 499 U.S. 279, 308 (1991).
4 See, e.g., Kaplow (2012) at 757. JohnsonKing (forthcoming) argues thatwe donot have good justification to accept
this assumption, since we have no epistemic access to who is actually responsible or non-responsible, apart
from our epistemic access to who seems responsible or non-responsible to factfinders. This raises an interesting
skeptical challenge which I cannot adequately address here.

5 There are some reasons to be hesitant about this “one-dimensional” approach to standards of proof, including
reasons that arise in the so-called “Blue Bus” and “Gatecrasher” hypotheticals, discussed below.

6 Burdens come in two different forms in the law: the “burden of persuasion,” which identifies the party who
must ultimately establish some fact (by the relevant standard of proof), and the “burden of production,” which
identifies the party who must introduce evidence of a certain sort in order to avoid an adverse directed verdict.
Again, the differences here are subtle, as are the connections between both sorts of burdens and the standard
of proof.

7 Blackstone (1893) at 358.
8 “Again, every one of us would rather acquit a guilty man as innocent than condemn an innocent man as guilty,
in a case where a man was accused of enslaving or murder. For in each of these cases if the charges were true we
should prefer to vote for their acquittal on the charges against them, rather than to vote for their condemnation,
if the charges were untrue. For when there is any doubt one should choose the lesser of two evils. For it is a
serious matter to decide in the case of a slave that he is free; but it is much more serious to condemn a free man
as a slave.” Aristotle (1937) at 144-45.

9 “. . . for it is better five guilty persons should escape unpunished, than one innocent person should die.” Hale
(1778) at 289.

10 “Indeed I would rather wish twenty evildoers to escape death through pity, than one man to be unjustly con-
demned.” Fortescue (1967) at 63.

11 “[I]t is better and more satisfactory to acquit a thousand guilty persons than to put a single innocent man to
death once in a way.” Maimonides (1967) at 270.

12 397 U.S. 358, 371-72 (1970).
13 Of course, there may be ways of resisting the argument that, in practice, the requirement of sworn testimony
really does reduce both the FPL and the FNL. But the more general point still stands, and could as easily be
made with an example like Federal Rule of Evidence 402’s requirement that admissible evidence be relevant to
a fact of consequence, or Federal Rule of Evidence 403’s directive that the court weigh, inter alia, the danger of
unfair prejudice resulting from the introduction of a piece of evidence against its probative value.

14 DeKay (1996) and Laudan (2006) similarly observe that, other things equal, higher standards of proof tend to
lead to more erroneous acquittals and fewer erroneous convictions.

15 See generally Kaplow (2013).
16 See, e.g., People v. Ayala, 770 P.2d 1265 (Colo. 1989). It is often made explicit that, in applying this standard, “the
evidence must be viewed in the light most favorable to the prosecution, and all inferences must be resolved in
favor of the prosecution,” which has the effect of significantly relaxing the standard. Also, note that there is no
general requirement that evidence used to support the probable cause determination be admissible; see, e.g.,
Federal Rule of Evidence 1101(d).

17 See generally Cohen et al. (2019) chapter 6 §C.7; see alsoMeyn 2014.
18 See Gerstein v. Pugh, 420 U.S. 103 (1975).
19 Epidemiologists generally speak in terms of “sensitivity” and “specificity”; a sensitive test is very likely to
“notice” a genuine instance of a conditionwhen the test is confrontedwith one,whereas a specific test is unlikely
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to be positive unless the patient has the condition being tested for. Screening tests are typically sensitive but not
very specific, whereas diagnostic tests are typically more specific. See generally Rothman (2012) chapter 13.

20 Of course, making these judgments with precision is unrealistic, and standards like the BRD standard are noto-
riously (and likely deliberately) resistant to probabilistic precisification. But themore general framework here—
according towhich a lower value of the error-to-error ratiomotivates amore demanding standard of proof—does
not essentially depend on the feasibility of calculating the error-to-error ratio with mathematical precision.

21 Versions of this worry have been presented in Allen (1977), Bell (1987), Connolly (1987), DeKay (1996), Johnson
King (forthcoming), Lillquist (2002), and Laudan (2006), among others. DeKay’s statement of the worry is that
“[the] standard of proof employed by the jury does not, by itself, determine the ratio of judicial errors . . . [which]
also depends on the prior odds of guilt and the accuracy of the jury” (DeKay (1996) at 126).

22 See Ribeiro (2019) for a discussion and defense of varying standards of proof.
23 In the Blue Bus hypothetical, the puzzle is whywe are unwilling to assign civil liability to the Blue Bus Company
based solely on evidence that the plaintiff was hit by a bus in a town inwhich Blue Bus Company operates 80% of
the buses; intuitively, it seems as though this statistical information establishes an 80% probability that Blue Bus
Company was responsible (which seems to clearly meet the preponderance standard), and yet we are unwilling
to assign civil liability to the Blue Bus Company on that basis alone. Similarly, in the Gatecrasher hypothetical,
we are unwilling to assign criminal liability to a particular defendant based solely on the statistical fact that
they were found in an area containing 100 people, 99 of whom had not paid for entrance to an event; again,
though it seems as though this does establish a probability of 99% that this defendant committed the crime of
gatecrashing, and that this clearly meets the BRD standard, still we are hesitant to assign criminal liability on
the basis of this statistical information alone.

24 For discussions of statistical evidence and of the Blue Bus and Gatecrasher hypotheticals, see, e.g., Blome-
Tillmann (2015), Bolinger (2020), Buchak (2014), Enoch et al. (2012), Gardiner (2019), Jackson (2020), Littlejohn
(2020), Redmayne (2008), Staffel (2016), Smith (2018), and Thomson (1986).

25 Buchak (2014).
26 See generally O’Neil (2017), Yang & Dobbie (2020).
27 See Yang & Dobbie (2020).
28 Federal Rules of Evidence 404(b).
29 See Clermont (2013) at 30; see also Laudan & Saunders (2009) at 3–4.
30 See generally Steele & Stefánsson (2020).
31 Of course, the question does then naturally arise of whether the value of 𝑐—i.e., the value of the factfinder’s
credence that the defendant is responsible—is itself sensitive to the base rate of responsible individuals in the
relevant population; if it is, then the Base Rate Problem re-arises (albeit in a slightly different form) for the Four
Utilities View. But the Four Utilities View has more resources here than the Error Comparison View
does, since it is possible to set and apply thresholds that are to be applied by factfinders against the background
of a broader body of rules of evidence, including ones that forbid certain types of base rate information from
explicitly figuring into the factfinder’s credence that the defendant is responsible. (For example, see discussion
above of the Blue Bus and Gatecrasher hypotheticals, predictive algorithms, and Rule 404.) Of course, there
are some types of base rate evidence that it is entirely proper for a factfinder to take into consideration; for
example, a defense that appeals to a wildly improbable coincidence such as two randomly selected individuals
sharing a DNA profile might reasonably be rejected by a factfinder on the basis of the low base rate of such a
coincidence. Moreover, the suggestion here is not that, in light of particular doctrines in the law of evidence, no
factfinderwill ever improperly appeal to base rate information; implicit bias and other forms improper statistical
reasoning are almost persist even when factfinders are properly instructed on the law of evidence. Rather, the
suggestion is that whereas the counterintuitive sensitivity of thresholds to base rate is unavoidably “baked into”
the ErrorComparisonView, the FourUtilities Viewhas resources to limit that sensitivity. In that context,
it is possible on theFourUtilitiesView for the question ofwhere to set the standard of proof to be independent
of the base rate of responsible individuals; by contrast, the logical and mathematical structure of the Error
Comparison View makes that impossible.

32 Some consequentialists—e.g., Singer (1974), Unger (1996), and Norcross (1997)—advocate “bullet-biting” solu-
tions, whereas others—e.g., Sen (1982), Broome (1991), and Portmore (2001, 2003)—have proposed “agent-
relative” versions of consequentialism that are designed to accommodate thought and talk about rights. Indi-
rect consequentialists—e.g., Singer (1961), Brandt (1992), Gert (2005), and Rawls (1955)—also have strategies
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for accommodating thought and talk about rights into a broadly consequentialist framework. See also Muñoz
(2021).

33 Ronald Dworkin (1981) has emphasized the “moral harm” associated with being falsely convicted which “will
escape the net of any utilitarian calculation.” In addition, several other theorists have raised related worries
about using utilitarian calculations to weigh the benefits of accurate verdicts against the costs of inaccurate
ones. See, e.g., Stein (2005), Tribe (1971), and Walen (2015).

34 Rule 404(b) of the Federal Rules of Evidence formalizes the prohibition on “propensity inferences” involving
an individual’s character in the legal context.

35 Rule 610 of the Federal Rules of Evidence formalizes the prohibition on appealing to evidence of a person’s
religious beliefs in order to attack (or support) their credibility.

36 The U.S. Supreme Court has explicitly recognized the connection between individual rights and the thresholds
imposed by standards of proof: “In cases involving individual rights, whether criminal or civil, [t]he standard
of proof [at a minimum] reflects the value society places on individual liberty.” Addington v. Texas, 441 U.S. 418,
425 (1979).

37 Of course, a “ceiling” on the false positive likelihood could easily be re-conceptualized as a “floor” on the true
positive likelihood.

38 Similarly, Ronald Dworkin has argued that rights are to be given lexical priority over any non-rights-based con-
sideration, but that non-rights-based considerations can bemorally significant in cases where the relevant rights
fail to determine a unique outcome. See, e.g., Dworkin (1973, 1975, 1981), and (1986).

39 Both the 7th Amendment to the U.S. Constitution and Rule 38 of the Federal Rules of Civil Procedure protect
the right to a jury trial in certain civil matters, which encompasses a right to trial on those matters. I am here
suggesting that the plaintiff’s right to a civil trial, in turn, encompasses a right to a FNL that is no higher than
the relevant ceiling.

40 One natural thought here is that perhaps the victim of a crime (at least for crimes with clearly identifiable vic-
tims) also have individual rights which induce a ceiling on the FNL in criminal cases. However, I do not think
this is correct. Criminal victims certainly dohave certain carefully circumscribed rights in criminal cases, includ-
ing the right under Federal Rule of Evidence 412 not to have evidence introduced against them (under certain
circumstances) in order to prove their “sexual predisposition.” But I am not persuaded that victim’s rights have
a distinctive role to play in setting the standard of proof. The tradition here, with which I am largely sympathetic,
is to see criminal proceedings as actions in which the only parties are the government and the defendant, and in
which the victim’s preferences are ultimately not dispositive, although they are often (appropriately) taken very
seriously. And, unlike civil plaintiffs or criminal prosecutors, victims do not in general have the right to decide
whether charges are filed, to approve or veto a plea deal, to testify, or to direct litigation goals or strategy; I think
it would be somewhat anomalous to think that victims have epistemic rights that further constrain the standard
of proof, even after the defendant’s rights have imposed separate (and very stringent, onmy account) constraints.

41 This is a familiar point from the literature on Bayesian inference, and is closely related to idea that, while pri-
ors reflect subjective initial doxastic attitudes toward theories, likelihoods capture an objective feature of the
relationship between theory and evidence.

42 So, for example, stakes and consequences for other people, or for society at large, are not yet getting into the
analysis, as they would for a straightforward consequential analysis.

43 I am broadly sympathetic to the view about the criminal standard of proof that is endorsed in Laudan (2006),
though that view is presented in a somewhat misleading manner. Laudan focuses on the “fate of the innocent”
and endorses the view that the standard of proof should be configured so as to produce the socially ideal ratio
of correct findings of no-liability to erroneous findings of liability, which he calls 𝑚; the value of 𝑚 is settled
by the the choice of FPL. Laudan (2006) further holds that this approach should be supplemented with a “side-
constraint” generated by the value of the error-to-error ratio: “the socially settled value of [the error-to-error
ratio] acts as a side constraint on further jiggering with 𝑚.” (p. 75.) In particular, Laudan claims, “we should
insist that the system commit as many [false findings of no-liability] as are necessary in order to preserve 𝑚,
but no more than that.” (p. 75) However, talk about the “ideal” value of𝑚 is misleading;𝑚 is the ratio of a good
thing to a bad thing, so the ideal value is infinite. (By contrast, talk of the “ideal” value of the error-to-error
ratio at least makes sense, since it is the ratio of two bad things.) And once we choose a particular value of 𝑚,
it is not obvious that there are any further steps that we can take to impact the value of the error-to-error ratio.
For this reason, I prefer to talk about a “ceiling” on the value of the FPL; as long as it goes no higher than that
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ceiling value, then “jiggering” of lots of different sorts—and not just to the value of the error-to-error ratio—is
perfectly appropriate.

44 Kaplow (2012) at 754.
45 Kaplow (2012) at 738–39.
46 Kaplan (2012) at 789–91. Of course, as a result of the higher standard of proof, illegal primary conduct is also
incentivized, which puts downward pressure on the base rate of benign acts among the cases being tried. But,
as Kaplan points out, “if the heightened evidence threshold reduces the chilling of benign acts relatively more
than it reduces the deterrence of harmful acts,” then the net effect on the base rate of benign acts among the
cases being tried will be positive.

47 Parchomovsky & Stein (2010) at 520–21.
48 Parchomovsky & Stein (2010) at 520.
49 See, e.g., Chapman v. California, 386 U.S. 18 (1967).
50 Posner (1999) at 1505.
51 Posner (1999) at 1505.
52 Formulations of this intermediate standard vary significantly. The Supreme Court in Addington v. Texas charac-
terized it this way: “The intermediate standard, which usually employs some combination of the words ‘clear,’
‘cogent,’ ‘unequivocal,’ and ‘convincing,’ is less commonly used, but nonetheless ‘is no stranger to the civil law.’
” 441 U.S. 418, 424 (1979).

53 See, e.g., Addington, 441 U.S. at 427, 431.
54 See, e.g., Cruzan v. Mo. Dep’t of Health, 497 U.S. 261, 265 (1990)
55 See, e.g., Santosky v. Kramer, 455 U.S. 745, 750, 769 (1982).
56 See, e.g., Chaunt v. United States, 364 U.S. 350, 353 (1960); Schneiderman v. United States, 320 U.S. 118, 125, 159
(1943).

57 See, e.g.,Woodby v. INS, 385 U.S. 276, 277, 285 (1966)
58 Addington, 441 U.S. at 424.
59 See “Punitive Damages,” 0020 Surveys 25, 50 State Statutory Surveys: Civil Laws: Remedies.
60 See Kaye et al. (2014) at 723–24.
61 Kaye et al. (2014) at 723–24.
62 See, e.g., UPC §2-503 (harmless error), Dan v. Dan, 288 P.3d 480 (Alaska 2012) (lost will); Restatement (Third)
of Property, Wills and Other Donative Transfers §4.3 (dependent relative revocation); Keith v. Lulofs, 724 S.E.2d
695 (Va. 2012) (contract not to revoke); UPC §2-805 (reformation for mistake).
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